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CLIENTS' MITIGATION OF DAMAGES RESPONSIBILITIES

Subject:
Duty to "Mitigate" or Reduce Damages

Dear Ms. :

Now that your lawsuit is proceeding, I want to take this opportunity to remind you of your obligation to lock for work and to keep meticulous records of such job search.  The most basic component of damages in an employment discrimination lawsuit or wrongful dismissal lawsuit is lost earnings.  As I have previously mentioned, generally, your damages are measured by what you would have earned from your former employer from the date of your wrongful dismissal until the date of trial less any earnings you receive from part time or full time employment before trial.

You  must  look  for  employment  comparable  in  pay  and responsibility to your former job.  You cannot sit back and let your damages build up and hope that you will recover the full amount of your lost salary at trial.  If you do not look for work or are unavailable for work during a period of time, you most probably will not be able to recover your lost salary for that period.   This is a duty that the courts require of you. Our courts call this the "Duty to Mitigate Damages."

During the course of the lawsuit, the attorney for your former employer will ask what steps you have taken to find work.  That lawyer will ask you specifically the following questions:

1.
where you have looked for work;

2.
the positions you have sought, applied for, or inquired about;

3.
the name of each individual with whom you have spoken about that job;

5. 
each response you received from your application;

6 
whether you were interviewed;

7.
the results of the interview;

8.
whether you turned down any employment offers and if so, why.

The lawyer will ask whether you have prepared a resume to submit to potential employers. You will be asked whether you have placed your name at an employment agency.  In short, you will be asked about every single action you have taken since your dismissal to find suitable, replacement employment.

I recommend that you keep a list of every job you look for, apply for, or express any interest in.  You should keep a list of all companies that you contact, the date you did so, and the position you sought. This means telephone inquiries are very important.  In all likelihood, you will not be actually interviewed for every job for which you apply.  If you know the starting salary of the position and if you are interviewed for that job, that information is also important.  If you make a telephone call to a potential employer, you should list that information.

I recommend that you do the following:

1.
Notebook:  purchase a three ring binder immediately and keep all information in the notebook, regarding your efforts to obtain employment.  For each one, you should clip the newspaper pages (keep the entire page) that list all want ads that you pursue, indicating the date of publication, the name of the paper or the publication, and the page where it was published; a copy of your letter responding to the ad; a copy of any response; notes of all follow-up with regard to the ad (e.g., telephone calls, interview notes). Put this letter in your job-hunting notebook so that you can always refer to it.

2.
Public Employment Service: Determine whether the Connecticut Department of Labor, Unemployment Compensation Division, (UC) has comparable jobs listed by prospective employers.   If so, register with UC and record these activities in your notebook in chronological order.

3.
Unemployment Compensation: Make and keep a Xerox copy of all UC forms and UC records that you turn in to claim your benefits and indicate that you are searching for work. Note, it is highly recommended that you to do more than the bare minimum job search efforts that you are required to do for UC benefits.  Fair warning: it is much easier to keep a copy of such records than for you to try to get them from UC at a later date.

4.
Search Firms /Headhunters: If you are in a profession, consider registering with several private employment agencies (headhunters), preferably one that specializes in your line of work. There is a directory of search firms by line of work/industry.  The name of the directory is "The Directory of Executive Recruiters" published by Kennedy & Kennedy, Inc.  It can be found in any good public library.

5.
Resume:
Prepare a resume.  Do not lie or puff on that resume.  Do not omit information.  Do not inflate the description of your duties and responsibilities with your prior employers. Do not misrepresent your education.  The. company lawyer will examine that resume with you in great detail at your deposition.

6.
Employment Applications: Answer all of the questions on your employment applications honestly.  Do not lie about your job duties or responsibilities at prior employers.  Do not lie about the reasons for termination.  If the answer is embarrassing, you might answer:  "To be discussed at job interview". Or, for example, if the Employer asserts that you were laid off for economic reasons but you contest this, you night respond, “employer told me economic lay off."  Also, it is normally not wise to disparage your former employer during interviews and it is not necessary to volunteer that you are suing your former employer at your job interviews.

7.
Network: Network with friends, acquaintances, former co​workers,  professional  associations,  church  groups  and  other associations of which you are a member for possible job vacancies. Record those efforts in detail in your notebook with the dates in chronological order.  Any new jobs are found as a result of personal contacts and/or contacts with professional associations.

8.
Want Ads - General:  Read the want ads every day. Clip those pages that show ads that describe jobs for which you are qualified.  Call or write as the ad requires.  Retain a copy of your letter.   Place the newspaper page, a copy of your cover letter, and your notes regarding any follow up in the notebook.

9.
Want Ads - Special Days: Purchase the Sunday edition of the papers in your area. Read the classified ads and also the ads in the business section of the paper and be ready to send out resumes so that they reach the employer on Monday or Tuesday morning.

10.
Specialized  Want  Ads:    Many  trade,  business  and professional magazines carry want ads.   Buy the publications applicable to your profession or industry and check the ads. Retain copies of all publications that you buy.

11.
Internet:  Check internet job sites for particular companies in your field or job search web sites such as Monster.com.  PRINT OUT AND SAVE COPIES OF ANY E-MAILS WHEN YOU APPLY OR RESPOND TO JOB VACANCIES.

12.
Job offers:  Think carefully before you reject any job that is offered to you.  You have a duty to accept comparable employment.  The legal definition of comparable employment can be very technical, but basically it means similar job duties in a similar field with perhaps a somewhat similar salary.  If you are offered a job which you think is comparable but have any questions as to the impact of accepting or turning down the job, call me and I will attempt to explain the law to you.

13.
Accepting lower paid employment:  This may be a reality for you given the nature of today's economy. Whether you choose to do so or not is your decision.  Please call us if you want advice on the impact of accepting such an offer on your lawsuit.  If you do accept employment and you assert in your lawsuit that the new job is not comparable to your past employment either in salary or benefits or both; however, you should also keep on searching for higher paying employment during the course of the lawsuit and must still keep all job search records of such search.

14.
Job Interviews: with regard to all job interviews, record in your notebook the date of the interview, the address of the company, the name and title of the person who interviewed you~ the substance of the conversation, the title of the job for which you interviewed, its salary, and any other pertinent details.

15.
Telephone Calls:  Record in your notebook all telephone call that you make regarding possible employment. Record the date, the person called, his/her job title, the company, the job you called about, its salary, and the substance of the conversation.

16.
Computers:  You job search will be assisted greatly if you use a computer to generate your cover letters.  If you have your cover letter on a computer, it will only take you 5 to 10 minutes to adapt that letter if you see an ad to which you wish to respond.

17.
Job Fairs:  Attend job fairs.  Keep detailed records of all companies with whom you interview at job fairs, including the name of the recruiter and the date of the interview.

18.
Other Organizations: There are some other organizations that assist people to find work that you should contact.  Sometimes a church group or professional association or the AARP may sponsor a job hunt group or fair.  Ask around - the job you find may be your next one

19.
Answering Machine:   If you do not already have one, install an answering machine to ensure that you do not miss any calls from prospective employers.  This is a must.  Leave the answering machine on during business hours.  This is also helpful to us, as we may need to reach you at home and if so, we want to be able to leave a message for you on your answering machine.

20.
School:  Many clients, after being terminated, consider going back to school to enhance their skills/recycle themselves into a new career.  You should understand that the company will argue that, by going back to school, you have removed yourself from the employment marketplace and thus have failed to mitigate your damages.  We advise that in any event you structure any schooling so that you can continue to seek full time employment and continue

to be available for full time work.  Do not cease your efforts to find comparable work.  Do both concurrently (e.g., go to school at night or go to school &ring the day but look for day and evening jobs comparable to the job that you previously had).

21.
Self-Employment:  Some clients, after being terminated, consider establishing their own business or going into business with others.  You can do so, but we strongly recommend that you continue the effort to find comparable employment even as you start up your business.  It is also critical to keep very good business records of all of your start up expenses and all of the sales and other income that you make in your new business.

22.
Career Change:  Many clients, after being terminated, consider making a career change.  You can do so, but once again we strongly recommend that, while attempting to do so, you continue to seek work in your old line of work.

23.
Insurance:   Generally, the courts require that you attempt to obtain replacement insurance for the coverage that you had at your prior employer.  If you have made no sincere effort to obtain replacement insurance, the court may refuse to allow you to seek as part of your damages either the replacement cost or bills incurred which insurance would have covered.

Obviously, not everyone can obtain replacement insurance. But, you cannot assume that you cannot afford it.  We urge you to get estimates on the cost from insurance agents which we would strongly prefer be in writing. Again keep copies of all such conversations, documents and notes relating to insurance coverage.

Generally, if your former employer employed 20 employees, it had to offer to continue your group health insurance at the group rate for is months.  These are called your COBRA rights.  Your employer is required to advise you of these rights in a COBRA letter to you.  You must pay the entire premium, however for the coverage and you must follow the instructions for obtaining COBRA coverage  provided by your Employer to the letter including following all deadlines established for opting for such coverage. Be advised that if you have a pre-existing condition the

insurance carrier for a subsequent employer may choose not to cover the condition for a period of time (typically a year).  If you are on COBRA coverage and your 18 months of COBRA rights have not expired, you can continue on your old employer's policy for the full 18 months at your expense and thus avoid somewhat the problem with the pre-existing condition.  If your spouse is employed and has access to coverage, you must choose that coverage or COBRA or otherwise demonstrate that you cannot afford to do either.

24.  Life Insurance:  Once again, the counts require that you attempt to obtain replacement insurance if you wish to allege the loss of insurance as one of your damages.  At a minimum, you should get two or three written quotations of the cost of replacement insurance.  Again you must establish that you made the effort to secure alternative coverage.  If you cannot afford such coverage, we must establish that as well.

25.
Unemployment Compensation:   While most courts do not treat the receipt of unemployment as an offset, it is important to keep all records of your application, their wage printout to you and all correspondence to and from UC and copies of how much you received from UC.  Your  former  employer  may  fight  your  application  for unemployment and the proceedings, i.e., hearings, may have an impact  upon  subsequent  litigation.    Thus,  the  unemployment proceedings may be a crucial event and you should consult with us during the unemployment compensation proceedings.  If you already have had an unemployment compensation hearing relating to your discharge, advise us promptly so that we may order a copy of the taped transcript of that hearing as that is important evidence in your case.

26.
Termination From Subsequent Job: If you are terminated from a subsequent job, your former employer may argue that you were fired for cause and that thus you have voluntarily removed yourself tram the marketplace.  Thus, you need to be very cautious so that you do not create a "cause" for discharge from a subsequent employer.  Also your employee work evaluations at the new job may become an issue so try to get as good an evaluation as you can.

If you are fired from any  subsequent  job,  you should immediately consult with counsel and must immediately begin again a good faith effort to find another job.

27.
Counseling:  Courts are generally not sympathetic with the argument that: “I was too depressed after the discharge to look for work, or that "I was a discouraged worker" or that the "economy is at fault." If you are too depressed to conduct an effective job search than you must seek counseling and/or support groups to help you get back on your feet both financially and emotionally. Remember--success is the best revenge.  If and when you do find work that will be a great antidote for depression and will also show your former employer what a mistake that they made.  So keep at the job search and obtain counseling you need it during this stressful period. 

28.
Privacy of lawsuit information:  Generally, it is not wise to advise your new employer or your new co-workers of the. litigation against your former employer until and unless it becomes absolutely necessary to take time off from work for a court hearing.  Your lawsuit is your private business and you should be extremely circumspect as to whom you advise of that fact.

It is also not wise to say too much to your former c0-workers who are still employed with the Defendant as to your lawsuit. If you do, make notes of the conversation.  No matter how good a friend you consider them to be, counsel for the Defendant may obtain their names from you at the deposition and interrogate then and find out information damaging to your case.  Remember, "Loose lips sink ships.”

29.
Pay stubs:

It is absolutely critical for you to keep Copies at each pay stub, receipt, and cash payment for any employment of any kind that you receive money for after your discharge.  Also keep copies at any benefit description or benefits handbook given by any new employer. 

29.
Rejection Letters:

It is absolutely critical for you to save each rejection letter, and the envelope that it came in and each postcard or other notification that a potential employer received your application. During the course of this litigation you will need to give us all of your records including all such rejection letters.

30.
Income taxes:

It is also absolutely critical that you pay your income taxes on time.  If you have had a past problem of non-payment you must bring that to our attention so that we can help you straighten out your IRS income tax records.  It is also absolutely critical that you are scrupulously honest in filling out your tax return.  (That is, if you received money in cash for odd jobs, tips, or temporary ​work you must report it on your taxes.  You must also report all income from whatever source even temporary jobs and your UC benefits on your tax return.)

Your lawsuit involves a potential for you to receive a great deal of money but ultimately only if the jury believes your version of events.  If you cheat on your taxes or otherwise lie in your job search materials, the company lawyer will assert that you are a liar and a cheat whom they should not required to rehire you after the termination.  In short, it is simply not worth it to try to cut corners with the IRS, the UC or any other institution.  Honesty is always the best policy and honesty is absolutely essential when you decide to litigate a case against your former employer. I cannot emphasize this enough.

31.
Copies of Income Taxes:

Do you know how hard it is to get your income tax records from the IRS?  Take a guess.  We will need all such records so please, please, please make a copy of each tax form, each separate schedule and each W-2 form for you and/or your spouse before you file.

Conclusion:

While I know that looking for work and keeping records is difficult, until you find a new job, looking for work is your job. Approach it with the same dedication that you would show to any new employer.

Just as importantly, you must keep the records listed above in an organized fashion for the sake of our law firm and for the court.  No court is going to take merely your word that it is difficult or impossible to find a job. You must prove it to the court by showing each and every effort that you have made to obtain employment.  You will also find your job search easier if you have the job-hunting notebook outlined above and keep the detailed records outlined above.

If you should have any questions please feel free to telephone so that we may be of assistance to you regarding your job search. As indicated in this letter, this is a critical part of your lawsuit. 

Thank You. 

Very Truly Yours,
Jonathan L. Gould
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